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Without judicial independence, Hamilton argued, “all the reservations of particular rights or 
?????leges would amount to nothing.” ?????????????
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? ???? ?????????????????????????????????????????????????????????????????????????????????????
(“A State may . . . properly protect the judicial process from being misjudged in the minds of the 




????????????? ???????????? ????????????????????????????????????????? ?????????????????????????????
system the “Missouri Plan,” in acknowledgement of the state that first adopted this system of 
?????????? ???? ?????????? ???????? ???? ????? ????????????? ?????? ??????????? ???????? ????????
?????????????????????????????? ???????? ??????????????????
? ???? ?????????????????????????????????????
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????????????? ?????? ??????????????????? ????????????????????????? ????? ?????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????? ??? ????????? ??? ?????? ???????? ?????? ????????? ????
defeated because of a unanimous decision striking down Nebraska’s term????????????????????????
??? ???????? ??????? ????? ???? ??????????? ?????????? ????? ?????? ?????? ???? ???????
???????????????????????????????????????????????????????????????????????
? ???? ??????????????????????????????????
? ???? ???????????????????Judges’ Battles Signal a New Era for Retention Elections?? ?????
????? ?????? ??? ??????? ????????????????????????????????????????????????????????????????
??????????????????????
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Pariente and Robinson: A New Era for Judicial Retention Elections: The Rise of and Defen
Published by UF Law Scholarship Repository, 2016
????? FLORIDA LAW REVIEW? ?????????
?





???????????? ????????????? ????????????????????????????????? ???????????
?????????????????????—????????????????????????????????????????????????????





????????????? ??????? ??????????? ???? ??????? ????? ?????? ??? ?? ??????????
????????????????????????????????????????????????????’?????????????????
????????? ????????????
?? ??????????? ??????????????? ?????????? ??? ???????? ?????????????????
??????????????? ?????????????????????????“???????????????????????????????’??













? ???? ???????????????????? ?????????????????????????????????????????????????????????????—
??????????????????????????????????????? ???????????????????????????
? ???? ???????????????????????????????????????????????????
? ???? ??????? ????? ?????? ?????? ???????? ????? ???? ???????? ??????? ???? ???????
??????????????????????????????????????????????????????????????
? ???? ????
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?????? ???? ?????? ????? ???? ????????? ??? ??????????? ????
???????????? ?????? ???? ?????????? ??????????? ??????????? ????
????? ???? ???????????? ???? ???? ?????? ??????? ?????? ??? ????
?????????????
???? ?????? ??????? ???????? ???????? ???? ????????????? ??? ???? ?????????
????????? ????????? ?????? ?? ???????? ???????????? ??? ???? ??????? ??????????
?????????????????????????????????????????????????????????????????????????????
???? ??? ??????? ????????????? ??? ??? ???????? ?????????? ??? ???????????????






??? ????????? ?????? ?????????? ???????? ??? ??????? ???????? ???????? ??




????????????????? ???? ???????????????? ???? ?????’????????????????????????
???????? ??? ??? ??????? ????????????? ????????????????????????????????????
????????? ????????? ??? ??? ????????????????? ?????? ?? ??????? ??? ????????
?????????????????????????????????????????????????????????????????????????
?????? ???????? ???????? ??????? ?????? ???? ??????????? ??? ?????????
??????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ????? ??????? ??? ??????? ??? ????? ???? ??????????????? ??? ????????? ?????????? ???? ???? ??????? ???
???????????????????????????????????? ?? ?????????????????????





? ????? ?????????????????????????????????????????????????? ????????? ????????????????????
Decry ‘Shameful’ ?????????? ?????? ?????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????
? ????? ??????? ???????? ????? ???????? ?????? ???????? ?????????? ??????? ???????????? ??????
???????????????????????????????????????????????????????????????????? ?????????????????
? ????? ????????????????????????????????? ????????????????????????????????
?
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? ????? ?????????????????????????????????????????????????????????????????????????????????
???????? ??????? ???? ?????? ????? ????? ????????????????????????????????????????????????????
????????????????????????
? ????? ???????????????????? Restore Justice 2012 “What If?”?? ???????? ????? ??? ???????
??????????????????????????????????????????????
? ????? ????????? ??????????????????????????????????????????????????????????????????????????
?????????????????????
? ????? ???????????????????? ???????? ???????? ??????? ????????? ?????????? ??????? ???? ???????
???????????????????????????????????????????????????????????????????????
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??????????????
?????? ????? ?????? ???? ??????? ???????? ??? ???????? ??? ????? ??????
???????????????????????????????????????? ????????????????????????????????????
??????????????????????????????????????????????????????? ??????????????????
????????? ??? ???? ?????????? ???????? ?????? ?????? ?? ???????????????????
???????????????????????’??????????????????????????????????????????????
?????????????????? reviewed the performance of the State’s appellate 




?????????? ??????? ?????????? ???????????? ????????? ??? ?? ?????? ???????
?????????? ?????????? ????? ?????? ?????????? ?? ??????????? ??????????????
????????? ???? ????????? ????? “???????? ??? ?????”? ???? “????????? ?????
?????????”?????













? ????? ???? ???? ????? ?????? ????? ????? ??????????? ??????? ?????????? ??????? ???? ?????????











? ????? ????? ?????????? Big Political Money Now Floods Judges’ Races, Too?? ??????????
????????????? ?????? ???? ?????? ????? ????? ?????????????????????????????????????????????
????????????????????????????????????????????????????
? ????? ????????????????????????
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???? ???????????????????? ????????????????? ?????????????????????????’?
???????? ??? ?????? ???????? ??????? ?????????? ?????????? ???? ??????? ??? ????
?????????????????? ????????????????????????????????????????????????????????
??? ???? ?????? ???????? ???? ???????? ???? ??????? ???????? ????? ??????????






the state’s former attorney general’????????????????????????????????????????
????????????????????????????????? ????????????????????????????????????????
?????????????????????????????????????????????????????????????? ?????????????
?????????? ??????? ??????????? ????????? ?????? ?????????? ???? ???? ????????
?????????????????????????????
????? ?????? ??????? ???? ??????? ???????? ?????? ????????? ?????? ????
??????????????????????????????????????????????????????????????????????????
???????? ?????? ???? ?????? ????? ????? ??????? ??? ???? ?????? ????????? ???
???????????????????????????????????????????????????????????????????
??????????????????????????????????????????’ ?????????????? ?????????????
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????? ???????? ????????? ???? ??????? ???????? ???? ?????????? ?????????????
?????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????
???????????? ??????????? ??? ???? ???????? ?????? ??? ???? ??????? ???? ????? ?????
????????? ????? ?????? ??????????? ???? ????? ??????? ????? ?????????? ???? ??
consecutive total of 570 months’ imprisonment.???? ???? ????? ?????
????????? ????? ?????? ??????????? ???? ????? ??????? ????? ?????????? ???? ??
????????ive total of 492 months’ imprisonment.?????
???? ??????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????
?ourt also upheld Reginald’s conviction of thirty????? ?????????? ????
Jonathan’?? ??????????? ??? ???????????? ??????????? ???? ??????? ?????????
????????????????????????????????????????????????????????????????????????????
?????????the defendants’ trial violated an Eighth Amendment right to an 
????????????????????????????????????????? ???? ????????? ????????? ??? ????
?????? ?????? ???? ???? ??????????? ???????????????? ???? ????????? ??????????
controversy, especially and understandably with the victims’ families.??
???? ????? ?????????? ????? ????? ???? ?????????? ????? ??? ???? ?????
???????????????????????????????????????????????????????????????????????
that the 2014 Kansas governor’s race appeared to be a dead heat. On 
October 22, 2014, the incumbent governor’s polling firm advised the 
?????????????????? ????????????????????? ?????????? ????????????????????
that, “polling s????? ????? ?????????? ???????? ?????? ?????? ??????? ????
??????????????????????????????????????????????????????????????????????
potential for movement.”????However, the firm noted the challenger’s 
???????? ???? ???? ???????? ??????????????????????????????????????????












? ????? ??????????????????????????????????????????????????????????????? ????????????????? ????
Kansas Supreme Court’s decision.?????????????????????????????????????????????
? ????? ???????????????????? ????????????????????????? ?????????????????? ? ?????????????
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significant number of voters.”???? The memo concluded that, “polling 
????????????????voters are informed of [the challenger’s] relationships 
?????????????????????????????????????????????????????court’s decision to 
?????????? ???? ??????????? ???? ??????????? ??? ???? ????? ???????????? ?????
????????????????????????????????????????????????????????one ratio.”?????
???? ?????? ???????????????????????????????????????????? ??????????
???? ????? ????????????? ????? ??????? ??? ???? ?????????? ???? ??????????????
reminded voters about the brothers’ “killing spree” and the death 
??????????????The narrator said that “liberal judges” overturned the death 
?????????????? The advertisement claimed that the Kansas Governor’s 
????lenger was a “liberal defense lawyer” who “supported these judges 
who let the Carr brothers off the hook.”???????????????????????????????
the Governor would appoint “tough judges” to the Kansas Supreme 
???????????
????????????????????????????? ???????????????????????????????????????
found it “beyond disgraceful that [the Governor] would exploit this 
tragedy and make the victims’ families relive that horrific crime every 
time they turn on their television.”????She called the Governor’s use of the 
????? ???? ??????cal gain “reprehensible.”???????????????????????????????
??????? ???????? ???????????????? ????? ??????????? ?????? ???????????
???????????????????????????????????????????????????????????????????????
of the justices’ qualifications as well as how to evaluate ju??????? ??? ??
????????????????????????









? ????? ????“[S]upported these judges” was ????????? ?????????? ??? ???????? ??? ???? ???????????? ???
???????? ????????????????????????????????????????????????????????????
? ????? ????




? ????? Press Release, Kan. Bar Ass’n, ???????? ?????? ???? ???????????????????? ??????? ????
??????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????
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???????? ???????? ???????? ??????????????? ?????????? ??????????????????? ???
?????????????????????????????????????????????????????????????????????????
funding, and to change the state’s merit selection and rete??????????????
???? ???????? ???????? ???????? ???? ?????????? ????????? ???? ???? ???????
????????????????????????????????????????????????????????????????????????
down concerning the funding of the state’s K??????????????????????????
???? ??????? ????????? ???? ???? ??????ature’s response to the court’s 
?????????? ???????overture of the kind of attacks Kansas’s merit retention 
??????????????????????????????????????????????????????????????
In sharply criticizing the Kansas Supreme Court’s school funding 
???????????????????? ?????????????? ???? ???? ?????????? ??????? ?????????
?????? ???? ?????? ???????? ??????? ??????????? ?????? ???????????? ?????????




????????? ?? ????????? ????????? ??????? ???? ???? ?????’s? ???????? ??????
????????????? ???????? ??????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????
“get judges who will vote the way [the Republicans] want them to?”????












? ????? ???? ??? ?????? ????????? ????? ????????????????? ?????????? ??? ???????? ??? ?????? ???????
???????? ?????? ?????? ???? ?????? ????? ????? ??????????????????????????????????????????
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?
??? ????????? ?????? ?????? ???? ??????? ???????? ?????? ????
???????????? ???? ??????? ???????? ?????? ???? ????????? ????? ?? ?????? ???
Wichita that “the upcoming session of the Legislature will hinge on how 
?????????????????????????????????????????????????????????—???????????
??????????????????????????????????????????????????????????????????????
????????????????????????????selected.”????During the Governor’s January 
??????????? ??? ?????????????????????????????????????? ????????? ??? ????
courts as “unaccountable, opaque institutions.”?????
??????????????????????????????????????????????????????????????????????
?????? ???????? ??????????? ???????????? ??? ????????? ???????? ??? the state’s 
?????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????
The legislature and the governor’s response was to pass and 
????? ?? ???? ????? ????????? ???? ?????? ???????? ?????? ???
?????????????????????????? ?????? ?????? ???????????? ????? ???






???????? ??? ??????? ??????? ??????????? ?????????? ????????????? ??????? ??? ????
????????????????????????????????????????????????????????????????????????????
??????????????? ?????? ?????????? ????? ???????? ??????????????????
a social media advertisement using a child’s sad face, posting the ?ourt’s 
?????????????????????urging the public to “call the ?ourt” and “ask ??????
put our kids first.”????Likewise, the Kansas Club for Growth’s Facebook 
page asked the public to “[t]ell the ??????? ???????? ?????? ??? ?????
threatening our kids’ education with political games.”??????????????????
????????????????????????????????????????????????????????????????????????????
?????????? to use the school funding litigation to shift voters’ attention 
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ????? ???????????????????????





? ????? ????????? ????????? ???????????? ????? ??????? ??? ????? ??????? ???????? ?????? ?????
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?????? A NEW ERA FOR JUDICIAL RETENTION ELECTIONS? ?????
?
???????????????ourt’s decision in the Carr ?rothers’ cases.?????
?????????? ?????????? ??? ???? ?????? ???? ???? ?????? ??? ???? ???? ??? ??? ????
????????? ????? ????????? ?????????? ??????????? ????? ?ive of the state’s 
seven supreme court justices and six of the state’s fourteen court of 
??????????????? ??????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????
???? ????? ???????? ?????? ????????? ??? ???? ??????? ????? ?????? ????????? ??????
????????? ???? ?????????? ??? ????? ??? ????????? ??????????????? ??????
????????????????????????????????????????????????????
??????????????????????????????????????????? ???????????????????????
??????????????????????The group’s retelling of the grim details of the Carr 
brothers’ crimes in television ads, on mailers and through social media 
grabbed the public’s attention.???? ???????? ?????? ????????? ???? ??????
????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????
the Kansas Supreme Court’s decisions in the Carr brothers’ cases and in 
?????? ????????????? ?????? ???????? ?????????? ???? ?????? ?????? ??????? ???
“vote No on Kansas Supreme Court” or to vote no on four of the five 
??????????????????????????????????back’s appointee to the court.”?????
?????????????????formed a group called “Better Judges for Kansas” 
??????????????????????????four of the state’s supreme court justices and 








off the hook.” ????





????????????????????????????????????????????????? ?????? ???????????? ??????? ??? ??????? ????????
?????????????????????? ??????? ?????????????????????????????? ????????????????????????????
???????????????????????????????????
? ????? ??????????????????????????????????? ????????????????????????????????? ?????? ????????
?????????????????
? ????? ???? ?????? ????????? ??????? ????????? ?????? ???????? ???? ?????? ??? ???????????
????????? ????????? ?????? ???? ??????? ????????????????????????????????????????????????
??????????????????????????????????????????????
? ????? ?????? ??????? ???????? ???? ????????? ?????????????????????????????????????????????







Pariente and Robinson: A New Era for Judicial Retention Elections: The Rise of and Defen
Published by UF Law Scholarship Repository, 2016
????? FLORIDA LAW REVIEW? ?????????
?
??????? ??????? ????????? ??? ???????? ???? ?????????? ????????? ??? ????
?????????ourt’s past decisions ???????????????????????ppeal’s decision 
??????????? ?????????? ???????? ???? ????? ?????? ??????? ??? ????? ????????
“activist judges” and “reject all but Stegall.”????
???? ?????????????? ????????? ??????? ???????? ??? ???? ??????? ??????
?????????? ???? ?????????? ???????????????? ???? ????? ??? ???? ????? ?????????
?????????????????????????????????????????????????????? ????????????????????
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politicization of the campaign by relying on themes of “fair and impartial 
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? ????? ??????????????????????????? ????????? ????????? ???? ?????????? ????????????? ??????
???? ?????????? ??????? ???????? ?????? ???? ?????? ????? ????? ?????????????????????????????????
????????????????????????????????????????????????????????????????????????????
? ????? ???????????????????????????????????????????????????????????????????????????????????
Supreme Court Justices: “Keep Politicians Out of the Courts” (Sept. 6, 2016) ???????????????????
????????????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????? ???? ?????????? ?????? ???? ???????? ???? ????? ????????
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????????? ?????????????????????????? ??? ???? ??????????????????????????????
???????????????????????????????????????????????????????????????????????????




??? ??? ??? ???????? of the vote and Governor Brownback’s ??????????
????????????????????????????????????????????????????????????????????????
the vote, and Governor Brownback’s two appointees received 72 and 73?
?????????????
?????????????????????????????????????????????????? ??????????????????????
??????“??????????????????????????? ???? ???????????? ???????????????????
lesson to stop ‘legislating from the bench’ . . .?????????????????????????????
most important abortion lawsuit in our state’s history.”?????????????????
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? ????? ?????????????????????????? ???????????????????????????? ???????? ??? ????????????????
????? ????? ????? ?????? ???? ?????? ?????? ????? ????????????????????????????????????????
??????????????????????????????????
? ????? ????? ???’????? ??????? ??????????????????????????????????????????? ??? ????????
????????????????????????????????????????????????????????????????????????????????????
? ????? ????
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??????????????????????????????????????????? ????????????????????????????????????????
?????????????????Memorandum from GBA Strategies to Nat’l Ctr. for State Courts???????????????
???????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????
? ????? Memorandum from GBA Strategies to Nat’l Ctr. for State Courts, ??????????????????????
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?????? ??? ???? ????????? ?????? ??????? ????? ???? ??? ?????? ???????? ?????
??????????????????????????????????????????????????????????????????????????









?? ????? ????? ?? ???????? ??? ?????????? ??????????????
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The Judicial Fairness Initiative (JFI) is the RSLC’s newest program to elect down 
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??? ???????????”???? Indeed, the restrictions on judges’ political activity 
protects the courts’ legitimacy as fair and impartial arbiters. As one 
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